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1.  The legal framework

A.  Background

Until recently, the Italian water industry has not undergone significant changes. With a few exceptions, water utilities are fragmented between hundreds of municipalities and are operated by municipally-owned enterprises. The presence of private operators, including domestic investors and foreign TNCs, is limited and in 1996 represented 4% of the national market
.

Recent developments have occurred in regulation, at central and regional levels, which affect the structure of the industry and the behaviour of operators. The most important of these is the Legge "Galli" (36/94), the national act of 5th January 1994 providing for the restructuring of the water industry, which was implemented by the first municipalities only in late January 1999 (see below). Other developments include various legislative action and judicial decisions.

B.  Legge "Galli"  

It provides for the organisation of water supply and sewerage through the aggregation of municipal utilities into single territorial units
. The national act, to be completed by regional legislation, does not require the privatisation of local utilities. However, it allows a considerable degree of freedom to municipal authorities in choosing the organisational structure of the prospective operator/s (publicly-owned enterprise, "corporatised" or with administrative status; public-private partnership; or delegation to the private sector)
. It also introduces a larger commercial freedom for the operator, e.g. in fixing tariffs to cover investment costs including VAT
 (in 1998, the average price of water in Italy was less than IT 800 lire per cubic meter as compared to IT 3,600 lire in Berlin
).  
C.  Regional legislation 

Tuscany, one of the most advanced regions in the implementation of the Legge "Galli",  ruled in 1995 that only one operator can be active in each of the 6 territorial units defined according to a river basin criteria
. 

The region of Lazio has been criticised by the national antitrust authority for fixing the maximum duration of water concessions at 30 years, renewable for another 30 years
.  

2.  The Arezzo privatisation, January 1999

The first restructuring under the Legge "Galli" took place in January 1999 in the territory headed by the municipality of Arezzo in Tuscany. The prospective operator, a public-private joint stock company, will enjoy a 25-year monopoly. The company will be 54% owned by the municipalities of the district and 46% by the private shareholder, a consortium comprising the French TNC Lyonnaise des Eaux, the Genoan municipal enterprise AMGA, two local banks (Monte dei Paschi di Siena and Banca Popolare del Lazio e dell'Etruria) and Iride. The selected consortium had prevailed over two others, one led by the French TNC Vivendi/Generale des Eaux, one by the Roman municipally-owned enterprise ACEA. 

This is the only concession awarded so far under the Legge "Galli".

3.  Operators: Transnational corporations (TNCs)

A.  Vivendi/Générale des Eaux

Vivendi/Générale des Eaux has established a small presence in Italy through stakes in a number of local companies. Those include: 

· Acquedotto De Ferrari Galliera, Acquedotto Nicolay and SAP in Liguria; 

· Acque Potabili in Piedmont and Liguria (in joint venture with the Italian TNC ENI-Italgas); 

· Romagna Acque in Emilia Romagna (in joint venture with the Italian TNC ENI-Italgas and the municipality of Forlì); 

· Compagnia Generale delle Acque in Veneto. 

· Acquedotto De Ferrari Galliera 

In July 1997, a take-over bid was made by AMGA for Acquedotto De Ferrari Galliera. Vivendi/Générale des Eaux (16.5%) formed a consortium to block this bid, along with the Italian TNC Pirelli & C (8.5%) and other Italian private investors. The consortium, controlling 70% of the joint stock capital, succeeded in blocking AMGA. In 1997, a net loss of 25% was incurred, but dividends distributed to shareholders remained unchanged
. 
· Acquedotto Nicolay  

Vivendi owns 24.6% of this water company serving the area of Genoa
. Together with Acquedotto De Ferrari Galliera, Acquedotto Nicolay supply water to around 330,000 people
.

· SAP

Subsidiary of Vivendi serving the area of Sestri Levante, in Liguria
. 

· Compagnia Generale delle Acque

Water company in Veneto region, 50% owned by Vivendi. "In 1993, its public works subsidiary, Sacaim, was affected by the difficulties in its sector in Italy."
 
B.  ENI-Italgas 

ENI (Ente Nazionale Idrocarburi) is a semi-privatised Italian state energy holding company, which includes gas distribution company Italgas. Vivendi is in partnership with the Italian TNC in two local companies, Acque Potabili and Romagna Acque. 

· Acque Potabili 

Water company supplying some 180 communities in north-west Italy (mainly in Piedmont) either directly or through subsidiaries
. Despite external debts, in 1997 turnover increased by 7% and profits more than doubled. In the same period, the workforce was reduced from 337 to 323 employees
. Acque Potabili is managed by the majority shareholder, Italgas (in 1995, 70%)
, while Vivendi owns 20.2% of the joint stock capital
. 

· Romagna Acque

After becoming a public limited company, the municipally-owned company of Forlì, in Emilia Romagna, entered a joint venture with ENI-Italgas and Vivendi in 1996. 

C.  Suez/Lyonnaise des Eaux

Suez/Lyonnaise des Eaux has a small presence in Italy through subsidiary undertakings. Those include: Aqua Toscana in Tuscany; Crea  and Urbana.

· Aqua Toscana

70% owned subsidiary of Suez/Lyonnaise managing water systems in the area of Florence
.

· Crea

49% subsidiary jointly owned with Italmobiliare (51%), supplying 600,000 with drinking water. According to Il Mondo (April 1995): "...Lyonnaise des Eaux has had its fingers burnt with the L39bn lost by Crea during the past two years, and its L400bn two-year investment programme has been shelved....". In September 1997, it was reported that Franco Tosi (Italmobiliare group) was to buy from  Suez Lyonnaise des Eaux their  49% stake in Crea.

· Urbana 

50:50 joint venture with the Italian state railways, Ferrovie dello Stato (FFSS), to operate in various sectors ranging from refuse disposal to water supply management

D.  SAUR/Bouygues

SAUR/Bouygues is present mainly through one subsidiary active on the Adriatic coast.

· Sigesa

 Wholly-owned subsidiary providing water, cleansing and gas services to a population of 600,000. In 1993, it won a 20-year contract for drinking-water supply and sewage services in the town of Termoli (30,000 inhabitants), in Molise.

E.  South West Water

The UK company South West Water owns a minority stake in SIBDA (Società Italo-Britannica dell'Acqua Srl), one of its few foreign subsidiaries. SIBDA's activities are described as Construction and operating concessions without mentioning water which by contrast appears in the company name. The shares held by the South West Water Group past from 50% in 1997 to just 20% in 1998
.

F.  Severn Trent

In 1995, Severn Trent entered a partnership agreement with Acoter, a water supply operation owned by 51 communes around Bologna. Nonetheless, Severn Trent Annual Report 1998 does not mention it among the company's international activities
.

4.  Municipally-owned enterprises ("Aziende Municipalizzate")

A.  AMGA (Azienda Mediterranea Gas e Acqua)   

AMGA of Genoa was the first major Italian city utility to be partially privatised, when 49% was sold in October 1996. The company serves 300,000 people in the metropolitan area of Genoa, but has also extended its operations in Liguria and other Italian regions
. In December 1997, AMGA declared a turnover of IT£302 billion (1996, IT£295 billion) and profits of IT£33.6 billion (1996, IT£33.6), with unvaried dividends
.
· Corporate structure - AMGA provides a good example of the  transformation of a municipal undertaking first into an arm's length company, owned by the council, and then through the sale of shares to private investors. The city council decided in 1995 to transform the utility into a joint stock company, and gave it the ambitious name of Azienda Mediterranea Gas e Acqua (AMGA). In 1996, they decided to sell 49% of the shares in the company. AMGA is not, therefore, a joint venture between Genoa and a multinational company
.

· Ownership - In March 1998, major private shareholders were USA Life Variable Annuity with 5%, Chase Nominees with 2.7%, Northern Trust Company with 1.6%, Investors Bank and Trust with 1.4%, Primegest with 1.3%, Alleanza Assicurazioni with 1.2%, UBS with 1.1% and Warburg with 1%
. AMGA's present statute (“Statuto”) provides for a limit of 5% to investors’ ownership. However, this may be affected by a legislative proposal which is being discussed by the national Parliament. Finally, the municipality of Genoa wants to retain all the 51% stake currently owned until 1999 at least. This is due to the special fiscal treatment reserved for the first three years to municipally-owned enterprises "corporatised" and turned into SpA (Società per Azioni) (see section 6.A below)
. 

· International activity - AMGA is mainly active in water and gas and in both sectors is seeking to expand its operations on a national and international basis. 
· Gas: Together with the Milan municipally-owned AEM, AMGA has formed a joint venture with the Russian company Lengaz to rebuild the methane gas network of St Petersburg, Russia
. 
· Water: AMGA also intends to submit tenders for the water concessions of Tirana and Durazzo in Albania
. 
· Growth strategies in Italy - Growth strategies in the Italian market are particularly devoted to the water sector, due to the strong expectations of liberalisation. The issue is whether the liberalised market for water supply in Italy is to be open only to TNCs or, as the chair of AMGA put it, whether "entrusting half of Italy, not to private enterprise but to foreign groups"
. Nonetheless, delays in the implementation of the Legge "Galli" have prompted the company to expand more in gas
. Sales are soaring in technological network services offered by the division Saster, with particular reference to water-related services. In 1998, AMGA's Saster won the most important sectoral bid of the year in Val Pescara, Abruzzo (630,000 users). 

· Alliances - In water, AMGA is keen on building alliances with other Italian municipally-owned enterprises. Examples are the joint ventures respectively set up with the Communes of Cogoleto and Ventimiglia, in Liguria. AMGA has also bid with Lyonnaise des Eaux for the Arezzo concession. 
· Expansion in Liguria - In December 1998, AMGA won the tender for a 79% stake in IdroTigullio, the Chiavari municipal water and sewerage company, beating a bid from Vivendi (in consortium with Acquedotto De Ferrari Galliera and Acquedotto Nicolay). The concession will last for 50 years. The acquisition is part of the company's strategy to strengthen its candidacy to operate and manage the entire territory of Genoa when the Legge "Galli" is implemented. The provision of water in Liguria is in fact currently fragmented between a number of public and private utilities.

· Failed takeover - In 1997, AMGA made an unsuccessful take-over bid for a privately-owned water company operating in the Genoa area, Acquedotto De Ferrari Galliera. The bid was blocked by a consortium of shareholders, including TNCs Vivendi and Pirelli  (see section 4.A above). As AMGA planned to rationalise and restructure the provision of water in Liguria, AMGA was not interested in a minority investment. 

· Court cases to prevent expansion - AMGA has attempted to obtain contracts to run water services in other cities and set up a joint venture with Ventimiglia (also in the Liguria region). This too was resisted by its competitors (in this case, Italgas), who brought a court case attempting to block these activities on the grounds that AMGA could not legally operate outside Genoa. A first court ruling on this accepted the thesis of Italgas, but the national competition authority has criticised the decision. In February 1998, the Italian State Council rejected AMGA's appeal on different grounds, as it was selected as minority partner in the joint company AIGA without any public tender, thus breaking competition rules (see section 6.B below).

· Expansion in the rest of Italy - A significant step in AMGA's expansion outside Liguria was the recent award of the Arezzo 25-year concession in partnership with the local municipality and Vivendi (see section 3 above). Furthermore, AMGA is planning to set up joint companies with other municipally-owned companies in Central and Southern Italy.

· Planned expansion in Central Italy - In March 1998, AMGA was about to establish a joint company with Cori, a consortium grouping 26 municipalities along the river basin Fiora. The 26 municipalities are located in the provinces of Grosseto and Siena (Tuscany) and in Lazio. AMGA has subscribed 49% of the shares.

· Planned expansion in Southern Italy - In 1998, AMGA was negotiating with three other Italian municipally-owned enterprises (ACEA of Rome: see section 5.B below, AMAP of Palermo and ARIN of Naples) to set up a joint stock company to credibly participate in tenders for water concessions in Southern Italy. Ownership of the prospective company will be equally shared between the four partners. 

B.  Other municipally-owned enterprises  

AMGA is not the only municipally-owned enterprise active in the water and energy markets. After AMGA, whose accounts benefited from the sale in October 1996 of 49% of its shares, other municipally-owned enterprises are preparing to be partially privatised.

· AEM of Milan - In July 1998, AEM of Milan was listed into the stock exchange at Piazza Affari producing a gain of IT£1,500 billion for the municipality of Milan. In the same period, other 95 municipally-owned enterprises were "corporatised" and turned into SpA (Società per Azioni). 

· ACEA of Rome - "Corporatised" municipally-owned company based in the capital city, also in the process to sell part of its shares to the private sector.

· SEABO of Bologna - "Corporatised" municipally-owned company based in Emilia Romagna, also in the process to sell part of its shares to the private sector. 

· AEM of Turin - AEM of Turin was initially planning to sell 43% of its shares to a strategic partner, but the new majority coalition within the city council seems oriented towards a different solution: the divested quota will be inferior to 23% while 25% should be allocated in the stock exchange. 
· Emilia Romagna - In July 1998, a large number of municipally-owned enterprises of the region Emilia Romagna (renowned for the efficiency of its public services) intended to invest in the innovation and development of public services and utilities in Southern Italy. The identified vehicle for the prospective investments was the constitution of joint stock companies, in venture with local publicly- or privately-owned enterprises. The projects would be eligible for the financial support offered by the Italian government in order to promote the economic development of the area, through the appositely established Itainvest SpA. For each approved project, Itainvest will subscribe up to 49% of the joint stock capital, but will sell its stake to the private sector after a 5-year period. 78 municipally-owned enterprises and the respective councils had declared the intention to invest in Southern Italy in collaboration with Itainvest. Among those, AGEA of Ferrara, CSR of Carpi, Amga of Cesena, AIMAG of Mirandola, Romagna Acque of Forlì (see section 4.B above). A joint venture was established in November 1997 between AMI of Imola, SEABO of Bologna, AGAC of Reggio Emilia and ICIS of Forlì, with the purpose to invest in Sardinia, Campania, Calabria, Puglia. The Modena META is also evaluating feasibility studies for similar projects.     

5.  Court rulings

A.  Extraterritorial operations of municipal enterprises 

1998 saw important developments concerning the debated question whether municipally- and other publicly-owned enterprises should be allowed to operate outside their original territory. 

· In March 1998, the national competition authority issued a recommendation on the extraterritorial activity of publicly-owned enterprises (POEs). The recommendation to the Ministry of Public Works was that art. 20 of the Legge “Galli” (defining what subjects are entitled to bid for water concessions) should allow POEs to operate outside their original territory only through ad hoc established companies. The principle to be applied  according to the authority is that of the separation of accounts, so that POEs acting outside their territory will not distort competition due to the obtained state subsidies. Among those subsidies, the antitrust authority mentioned the total exemption of municipally-owned enterprises being transformed into corporations (SpA, Società per Azioni) from a number of taxes levied on private firms. Italian law provides for such total exemption to last for 3 years after "corporatisation". 

· In July 1998, the regional administrative tribunal (TAR, Tribunale Amministrativo Regionale) of Abruzzo made a decision on the extraterritorial activity of municipally-owned enterprises. This case concerned the concession won by AMGA for the monitoring of water pipelines in the province of Pescara, Abruzzo - outside the original territorial competence of AMGA. The tribunal rejected the thesis that AMGA could not legally act outside Genoa, on the grounds that a "corporatised" POE (turned into a SpA, Società per azioni) is to be considered as a private subject and should not be restricted in its territorial operations. More precisely, corporations are entitled to do whatever is not prohibited by the law, while administrations are entitled to do only what prescribed by the law. The judgement refused to recognise AMGA as a subject of public law in spite of the fact that the company is majority owned by the municipality. It also said that the reason for the "corporatisation" of municipally-owned enterprises is to allow greater commercial and entrepreneurial freedom to such undertakings and therefore any territorial limitation would be contrary to such spirit. 

B.  Selection of partners in POEs  

In February 1998 the Italian State Council - the supreme administrative body with the power to interpret Italian administrative law - made a decision (192/98) on the degree of transparency and competition required in the selection of partners by POEs providing local services. 

It ruled that the selection of partners in joint companies to operate and manage local services can only be made after a public invitation to tender. The rationale of the decision was not to provide special treatment to municipally-owned enterprises, as in the case of AMGA being chosen as minority partner by Ventimiglia after direct negotiation
. 

� Source: Eureau: Management systems of drinking water production and distribution services in the EU Member States.   
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� Il Sole 24 Ore, 9 May 1998. 


� Toscana, Legge Regionale, 21 July 1995, n. 81. 


� Il Sole 24 Ore, 8 March 1998. For the text of the criticised regional act, see Lazio, Legge Regionale, 22 January 1996, n.6. 


� Il Sole 24 Ore, 29 April 1998.  


� Compagnie Générale des Eaux, Document de référence, 1997, p. 110. 
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