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1.  Background and summary

A.  Proposed amendment to Transparency Directive

The European Commission has tabled proposed amendments
 to the existing Directive on the transparency of financial relations between Member states and public undertakings
. The European Parliament has considered a report (19th April 2000) on this proposal. 
 

The amendment will require public undertakings and private undertakings that perform public tasks to carry out separate accounting procedures recording separately the ‘reserved’ and competitive spheres of the business. The stated aim is to ensure that funds from areas receiving subsidies and enjoying monopolistic status are not used to support areas of business in free competition thereby distorting competition.

B.  State funding of public enterprises and complaints from private sector

According to the Commission, under progressive market liberalisation in Europe, state funding has been identified as a problem by private sector companies: "The problem of State funding which distorts competition in liberalised markets has become more and more acute in all fields of economic activity," the Commission commented. "It is increasingly brought to the Commission's attention by complaints from the private sector." 
It is also argued that separate accounting will enable the Commission to ascertain:

· the possible extra cost of providing reserved services and the effective coverage of such cost by the State

· possible spill-over of State funding into the competitive activity of the company providing reserved services, which spill-over would constitute unlawful aid.


The amendment does not apply to sectors for which another Community instrument already requires separation of accounts or to cases where the service of general economic interest has been awarded as a result of an open tender procedure. 
 In effect, this means that tendering is an alternative to transparency.

C.  Failure to address private sector uncompetitive practices


· 
While the amendment formally applies equally to publicly and privately owned companies, it is so framed as to impact only on publicly-owned enterprises. It is applied only to enterprises which operate in the ‘restricted’ sphere, as well as openly tendered contracts: and by definition the restricted sphere consists of work done by public sector enterprises under their public service mandate. 

It thus does not deal with  cases where private sector operators enjoy state subsidy, or monopolies, which may be used to cross-subsidise work on other contracts supposedly subject to competition.

Yet private sector companies frequently benefit from state support, or monopolies, in public sector  contracts, and also obtain contracts uncompetitively through the operation of cartels, which may or may not be discovered by public authorities. Moreover, private sector companies use profits from established business to cross-subsidise ventures in new areas as a matter of normal commercial practice. 

This paper demonstrates that:
· There are many cases of private companies holding public service contracts which attract state subsidies or where payment is guaranteed by the state;
· there are several examples where public service contracts (which operate on a monopolistic basis) are awarded on a non-competitive basis;

· there is evidence of a lack of transparency in the way that private companies  account for the benefits of such contracts; and 
· PLCs use  profits from existing public service contracts to finance other activities - it is normal practice for PLCs to use profits from one area of activity to finance new investment and market entry in another sector or region.

2.  The evidence: subsidies and non-competitive contracts 

A.  Contracts/concessions with state subsidies and guarantees 

For reasons of social policy, a number of public service activities are subsidised, or protected against default or losses by state guarantees. Some of these are carried out directly by public authorities; some through POEs; and some are delegated to private companies as concessions or contracts.

Examples:

· UK rail concessions – there is a guaranteed level of government subsidy built into every private sector rail concession holders contract.  Concession holders include subsidiaries of Vivendi, Stagecoach, and First Group. The subsidies in 1998-99 totalled £1,549m. 

· Infrastructure concessions such as bridges, motorways, toll roads, stadiums, Private Finance Initiative (PFI) hospital projects in the UK, commonly include guarantees from the state. The magazine of the Suez-Lyonnaise group says that government subsidies are often ‘essential’ for such projects. 

· Water concessions may include a guarantee against operating losses – for example this is done in central and eastern Europe for concessions operated by Vivendi, Suez-Lyonnaise, and SAUR eg in Budapest, Gdansk.

B.  Non-competitive contracts/concessions

A number of public service concessions are awarded without having been subject to open competition. These fall into two categories: those which are excluded from the European Union procurement directives, and those which are now covered by these or other directives, but have been enjoyed since an uncompetitive award before the directives were introduced. 

· Water

Water supply concessions are the most important example. The great majority of such concessions in France were also awarded for 25 or 30 year periods without the necessity of following the procurement directives, and exhibit varying degrees of cartels and non-transparent tender – for example the Paris concession. This includes the water and sewerage concessions in France and Spain, which still form the greatest single core of the business of Vivendi, Suez-Lyonnaise, and SAUR. All the UK regional monopolies were awarded in 1989 for 25 years, without any competition whatsoever. 

· Energy

Other pre-existing non-competitive contracts/concessions include the private energy network operators in Belgium (Tractebel, see below) and Germany (RWE and Veba/Viag). 

· Waste

A number of private refuse collection contracts/concessions in Europe pre-date the procurement directives. Private cartels and loss-leaders are common in this sector, practices that distort competition.

3.  The evidence: poor transparency and cross-subsidisation
A.  Lack of transparency: a problem with the accounts of privatised services

The problem of transparency of accounts in relation to public services is by no means confined to those of public enterprises. For example, transparency has been identified as a major problem with the privatised water concessions of France, which represent a very substantial section of municipal services in that country.

· These criticisms have been articulated by the French Cour des Comptes. In a 1997 report  they stated: “The lack of supervision and control of delegated public services, aggravated by the lack of transparency of this form of management, has led to abuses”.
 The report cites many examples: in one major city, Metz, the private water company did not submit any accounts to the city council for 20 years; in  Bandol-Savary (near Toulon) a Vivendi company charged the council twice over for the same treatment, every year. 
· The Cour des Comptes is now  (February 2000) identifying further forms of ‘siphoning’ of finances, this time specifically from the Paris water concession.  A preliminary report states that “the administrative, legal and financial arrangements are characterised by an absence of financial transparency” 
. The accounts submitted by Suez-Lyonnaise were examined and found wanting; the report estimates that the company’s “true profit margin is two and a half times the officially reported figure”. Vivendi transferred money destined for repairs to the parent company, and carried out less repairs than it claimed. 

The companies which have been criticised – Suez-Lyonnaise, Vivendi, and SAUR/Bouygues - are the dominant companies in water, waste, energy, infrastructure concessions and other public service markets throughout the EU. The lack of transparency in these concessions is thus of real concern for the whole of the community.  

B.   Cross-subsidisation
There are a number of concrete examples where profits on these privatised public concessions have been clearly used to finance a company’s activities in other public sector business..

· The UK water companies which enjoy extremely high profit margins on their water and sanitation monopolies in the UK have been able to use these surpluses to finance other activities eg by writing off losses incurred in new ventures (eg Thames Water, Anglian, United Utilities), or by subsidising the cost of loans (eg Severn Trent, where waste company Biffa was bought using bonds at an interest rate of 11%, but Biffa only made 5% return on the capital thus invested). These ventures include public service activities in Europe – water, waste management – as well as other activities in Europe which may bid for government contracts (eg the food laboratories of Kelda, formerly known as Yorkshire Water).

· Tractebel has consciously used the profits from its gas and electricity transmission and distribution monopolies in Belgium to help finance investment in energy elsewhere in Europe and the rest of the world.

C.  Commercial freedom to exploit state subsidy or monopoly in  diverse activities

Private sector operators thus can and do exploit the profits from non-competitive contracts, state subsidies and monopolies to give themselves a commercial advantage.  This behaviour is normal practice for private sector companies, especially those which are diversified across sectors and across countries. 

The main companies concerned with public service procurement in Europe are in fact both multi-sectoral, multinational groups, which have gained an overwhelming dominance in the privatised sections of  water, and waste management, and heating sectors throughout the EU, and beyond. 

· Vivendi and Suez-Lyonnaise have made similar use of their utilities sections, which depend mainly on public service concessions in Europe, to cross-subsidise other more competitive activities such as telecommunications. In 1997 and 1998 for example the accounts of both groups showed that the utilities part of their businesses – mainly public sector contracts in the EU – were relied on to generate enough profits to subsidise their expansion in other areas, such as telecomms, which were not yet profitable.

· A further example is Vivendi’s decision to load all its debt onto the utilities division, leaving the communications activities debt-free (whereas the position as at the end of 1999 was an equal amount of debt being borne by each section). This amounts to using the public service concessions to subsidise the debt incurred in other areas.

4.  
5.  
6.  
7.  Conclusion  

A.  Summary
It is clear then that private as well as public enterprises may benefit from privileged status when operating public service contracts. This can take the form of subsidy, guarantee and/or  monopoly position which may be used to finance operations in competitive sectors elsewhere. While the proposed Directive amendment is welcome in that it calls for the clarification of the financial position of specific activities, it is important that it applies equally to private companies operating public service contracts. 

If anything, private companies need closer scrutiny because their scope of operations is likely to be broader and the range of financial tools to which they have access is likely to be greater than those available for public sector enterprises.
We would also point out that cross-subsidisation, either of private or public operations is not in itself a bad thing and has been used for example to finance expansion and support services that may not be commercially viable. It is not for the Commission to outlaw cross-subsidy in public services.

B.  Discrimination in favour of private sector companies

A provision which purports to be concerned about these matters should apply to the ways in which private sector companies exploit these advantages, just as much as to public sector enterprises. The effective exclusion of private sector practices means that the effect of amendment will not be to eliminate anti-competitive effects of cross-subsidisation. 

It will rather be to give the private sector an advantage over public sector competitors, by allowing the private sector alone to continue with its anti-competitive practices.  This is not surprising: the commission openly acknowledges that the pressure for this amendment came from private sector companies.

C.  Recommendation: non-discriminatory transparency requirements

This amendment should therefore be abandoned. Instead, requirements for transparency in accounting for public service operations should be equally applied to both POEs and PLCs,  in order to prevent profits from non-competitive or subsidized public contracts from being used to cross-subsidise other activities.

We recommend that there should be a simple requirement for publicly available accounts of  all public service concessions and contracts, whether to PLCs or POEs,  clearly identifying all subsidies and guarantees, and all cash-flows in and 
out. These accounts would also assist public evaluation of the acceptability of the concessionaires’ financial performance and practice. 
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